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[The dispute in this case arose during the 
Korean War.] 

MR. JUSTICE BLACK delivered the opinion 
of the Court. 

We are asked to decide whether the President 
was acting within his constitutional power when 
he issued an order directing the Secretary of 
Commerce to take possession of and operate 
most of the Nation's steel mills. The mill owners 
argue that the President's order amounts to 
lawmaking, a legislative function which the 
Constitution has expressly confided to the 
Congress and not to the President.  The 
Government's position is that the order was 
made on findings of the President that his action 
was necessary to avert a national catastrophe 
which would inevitably result from a stoppage 
of steel production, and that in meeting this 
grave emergency the President was acting 
within the aggregate of his constitutional 
powers as the Nation's Chief Executive and the 
Commander in Chief of the Armed Forces of the 
United States.  The issue emerges here from the 
following series of events: 

In the latter part of 1951, a dispute arose 
between the steel companies and their 
employees over terms and conditions that 
should be included in new collective bargaining 
agreements.  Long-continued conferences failed 
to resolve the dispute.  On December 18, 1951, 
the employees' representative, United 
Steelworkers of America, C.I.O., gave notice of 
an intention to strike when the existing 
bargaining agreements expired on December 
31. [Efforts to resolve the dispute failed.] On 
April 4, 1952, the Union gave notice of a nation-
wide strike called to begin at 12:01 a. m. April 
9.  The indispensability of steel as a component 
of substantially all weapons and other war  

materials led the President to believe that the 
proposed work stoppage would immediately 
jeopardize our national defense and that 
governmental seizure of the steel mills was 
necessary in order to assure the continued 
availability of steel. Reciting these 
considerations for his action, the President, a 
few hours before the strike was to begin, issued 
Executive Order 10340 ***.  The order directed 
the Secretary of Commerce to take possession 
of most of the steel mills and keep them 
running.  The Secretary immediately issued his 
own possessory orders, calling upon the 
presidents of the various seized companies to 
serve as operating managers for the United 
States. *** Congress has taken no action. 

 Obeying the Secretary's orders under protest, 
the companies brought proceedings against him 
in the District Court. 

*** 
II. 

The President's power, if any, to issue the order 
must stem either from an act of Congress or 
from the Constitution itself.  There is no statute 
that expressly authorizes the President to take 
possession of property as he did here.  Nor is 
there any act of Congress to which our attention 
has been directed from which such a power can 
fairly be implied.  Indeed, we do not understand 
the Government to rely on statutory 
authorization for this seizure. There are two 
statutes which do authorize the President to take 
both personal and real property under certain 
conditions. However, the Government admits 
that these conditions were not met and that the 
President's order was not rooted in either of the 
statutes. *** 

Moreover, the use of the seizure technique to 
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solve labor disputes in order to prevent work 
stoppages was not only unauthorized by any 
congressional enactment; prior to this 
controversy, Congress had refused to adopt that 
method of settling labor disputes.  When the 
Taft-Hartley Act was under consideration in 
1947, Congress rejected an amendment which 
would have authorized such governmental 
seizures in cases of emergency. *** 

It is clear that if the President had authority to 
issue the order he did, it must be found in some 
provision of the Constitution.  And it is not 
claimed that express constitutional language 
grants this power to the President.  The 
contention is that presidential power should be 
implied from the aggregate of his powers under 
the Constitution.  Particular reliance is placed 
on provisions in Article II which say that "The 
executive Power shall be vested in a President . 
. ."; that "he shall take Care that the Laws be 
faithfully executed"; and that he "shall be 
Commander in Chief of the Army and Navy of 
the United States."  

The order cannot properly be sustained as an 
exercise of the President's military power as 
Commander in Chief of the Armed Forces. The 
Government attempts to do so by citing a 
number of cases upholding broad powers in 
military commanders engaged in day-to-day 
fighting in a theater of war.  Such cases need not 
concern us here.  Even though "theater of war" 
be an expanding concept, we cannot with 
faithfulness to our constitutional system hold 
that the Commander in Chief of the Armed 
Forces has the ultimate power as such to take 
possession of private property in order to keep 
labor disputes from stopping production.  This 
is a job for the Nation's lawmakers, not for its 
military authorities.  

Nor can the seizure order be sustained because 
of the several constitutional provisions that 

grant executive power to the President.  In the 
framework of our Constitution, the President's 
power to see that the laws are faithfully 
executed refutes the idea that he is to be a 
lawmaker.  The Constitution limits his functions 
in the lawmaking process to the recommending 
of laws he thinks wise and the vetoing of laws 
he thinks bad.  And the Constitution is neither 
silent nor equivocal about who shall make laws 
which the President is to execute. The first 
section of the first article says that "All 
legislative Powers herein granted shall be 
vested in a Congress of the United States . . . ." 
***  

The President's order does not direct that a 
congressional policy be executed in a manner 
prescribed by Congress -- it directs that a 
presidential policy be executed in a manner 
prescribed by the President. *** 

The Founders of this Nation entrusted the 
lawmaking power to the Congress alone in both 
good and bad times.  It would do no good to 
recall the historical events, the fears of power 
and the hopes for freedom that lay behind their 
choice.  Such a review would but confirm our 
holding that this seizure order cannot stand. 

The judgment of the District Court is 

Affirmed. 

 

MR. JUSTICE FRANKFURTER, concurring. 

Before the cares of the White House were his 
own, President Harding is reported to have said 
that government after all is a very simple thing.  
He must have said that, if he said it, as a fleeting 
inhabitant of fairyland.  The opposite is the 
truth.  A constitutional democracy like ours is 
perhaps the most difficult of man's social 
arrangements to manage successfully. 
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*** 

The question before the Court comes in this 
setting.  Congress has frequently -- at least 16 
times since 1916 -- specifically provided for 
executive seizure of production, transportation, 
communications, or storage facilities.  In every 
case it has qualified this grant of power with 
limitations and safeguards.  This body of 
enactments *** demonstrates that Congress 
deemed seizure so drastic a power as to require 
that it be carefully circumscribed whenever the 
President was vested with this extraordinary 
authority.  The power to seize has uniformly 
been given only for a limited period or for a 
defined emergency, or has been repealed after a 
short period. *** 

Congress in 1947 was again called upon to 
consider whether governmental seizure should 
be used to avoid serious industrial shutdowns.  
Congress decided against conferring such 
power generally and in advance, without special 
Congressional enactment to meet each 
particular need.  Under the urgency of telephone 
and coal strikes in the winter of 1946, Congress 
addressed itself to the problems raised by 
"national emergency" strikes and lockouts. The 
termination of wartime seizure powers on 
December 31, 1946, brought these matters to 
the attention of Congress with vivid impact.  A 
proposal that the President be given powers to 
seize plants to avert a shutdown where the 
"health or safety" of the Nation was endangered, 
was thoroughly canvassed by Congress and 
rejected.  No room for doubt remains that the 
proponents as well as the opponents of the bill 
which became the Labor Management 
Relations Act of 1947 clearly understood that as 
a result of that legislation the only recourse for 
preventing a shutdown in any basic industry, 
after failure of mediation, was Congress. 

*** 

To be sure, the content of the three authorities 
of government is not to be derived from an 
abstract analysis.  The areas are partly 
interacting, not wholly disjointed.  The 
Constitution is a framework for government.  
Therefore the way the framework has 
consistently operated fairly establishes that it 
has operated according to its true nature.  
Deeply embedded traditional ways of 
conducting government cannot supplant the 
Constitution or legislation, but they give 
meaning to the words of a text or supply them.  
It is an inadmissibly narrow conception of 
American constitutional law to confine it to the 
words of the Constitution and to disregard the 
gloss which life has written upon them.  In 
short, a systematic, unbroken, executive 
practice, long pursued to the knowledge of the 
Congress and never before questioned, engaged 
in by Presidents who have also sworn to uphold 
the Constitution, making as it were such 
exercise of power part of the structure of our 
government, may be treated as a gloss on 
"executive Power" vested in the President by § 
1 of Art. II. 

*** 

The only other instances of seizures are those 
during the periods of the first and second World 
Wars. In his eleven seizures of industrial 
facilities, President Wilson acted, or at least 
purported to act, under authority granted by 
Congress.  Thus his seizures cannot be adduced 
as interpretations by a President of his own 
powers in the absence of statute. 

 Down to the World War II period, then, the 
record is barren of instances comparable to the 
one before us.  Of twelve seizures by President 
Roosevelt prior to the enactment of the War 
Labor Disputes Act in June, 1943, three were 
sanctioned by existing law, and six others were 
effected after Congress, on December 8, 1941, 
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had declared the existence of a state of war.  In 
this case, reliance on the powers that flow from 
declared war has been commendably 
disclaimed by the Solicitor General [because 
Congress had not, in fact, declared war].  Thus 
the list of executive assertions of the power of 
seizure in circumstances comparable to the 
present reduces to three in the six-month period 
from June to December of 1941.  We need not 
split hairs in comparing those actions to the one 
before us, though much might be said by way of 
differentiation.  Without passing on their 
validity, as we are not called upon to do, it 
suffices to say that these three isolated instances 
do not add up, either in number, scope, duration 
or contemporaneous legal justification, to the 
kind of executive construction of the 
Constitution [that would suffice for the 
Government’s case here]. Nor do they come to 
us sanctioned by long-continued acquiescence 
of Congress giving decisive weight to a 
construction by the Executive of its powers. 

*** 

[Justice Douglas’s concurrence omitted.]  

 

MR. JUSTICE JACKSON, concurring in the 
judgment and opinion of the Court. 

*** 

The actual art of governing under our 
Constitution does not and cannot conform to 
judicial definitions of the power of any of its 
branches based on isolated clauses or even 
single Articles torn from context.  While the 
Constitution diffuses power the better to secure 
liberty, it also contemplates that practice will 
integrate the dispersed powers into a workable 
government.  It enjoins upon its branches 
separateness but interdependence, autonomy 
but reciprocity.  Presidential powers are not 

fixed but fluctuate, depending upon their 
disjunction or conjunction with those of 
Congress.  We may well begin by a somewhat 
over-simplified grouping of practical situations 
in which a President may doubt, or others may 
challenge, his powers, and by distinguishing 
roughly the legal consequences of this factor of 
relativity. 

1. When the President acts pursuant to an 
express or implied authorization of Congress, 
his authority is at its maximum, for it includes 
all that he possesses in his own right plus all that 
Congress can delegate. In these circumstances, 
and in these only, may he be said (for what it 
may be worth) to personify the federal 
sovereignty.  If his act is held unconstitutional 
under these circumstances, it usually means that 
the Federal Government as an undivided whole 
lacks power. A seizure executed by the 
President pursuant to an Act of Congress would 
be supported by the strongest of presumptions 
and the widest latitude of judicial interpretation, 
and the burden of persuasion would rest heavily 
upon any who might attack it. 

 2. When the President acts in absence of either 
a congressional grant or denial of authority, he 
can only rely upon his own independent powers, 
but there is a zone of twilight in which he and 
Congress may have concurrent authority, or in 
which its distribution is uncertain.  Therefore, 
congressional inertia, indifference or 
quiescence may sometimes, at least as a 
practical matter, enable, if not invite, measures 
on independent presidential responsibility.  In 
this area, any actual test of power is likely to 
depend on the imperatives of events and 
contemporary imponderables rather than on 
abstract theories of law. 

 3. When the President takes measures 
incompatible with the expressed or implied will 
of Congress, his power is at its lowest ebb, for 
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then he can rely only upon his own 
constitutional powers minus any constitutional 
powers of Congress over the matter.  Courts can 
sustain exclusive presidential control in such a 
case only by disabling the Congress from acting 
upon the subject. Presidential claim to a power 
at once so conclusive and preclusive must be 
scrutinized with caution, for what is at stake is 
the equilibrium established by our 
constitutional system. 

Into which of these classifications does this 
executive seizure of the steel industry fit? It is 
eliminated from the first by admission, for it is 
conceded that no congressional authorization 
exists for this seizure. *** 

Can it then be defended under flexible tests 
available to the second category?  It seems 
clearly eliminated from that class because 
Congress has not left seizure of private property 
an open field but has covered it by three 
statutory policies inconsistent with this seizure. 
In cases where the purpose is to supply needs of 
the Government itself, two courses are 
provided: one, seizure of a plant which fails to 
comply with obligatory orders placed by the 
Government; another, condemnation of 
facilities, including temporary use under the 
power of eminent domain. The third is 
applicable where it is the general economy of 
the country that is to be protected rather than 
exclusive governmental interests. None of these 
were invoked.  In choosing a different and 
inconsistent way of his own, the President 
cannot claim that it is necessitated or invited by 
failure of Congress to legislate upon the 
occasions, grounds and methods for seizure of 
industrial properties. 

This leaves the current seizure to be justified 
only by the severe tests under the third 
grouping, where it can be supported only by any 
remainder of executive power after subtraction 

of such powers as Congress may have over the 
subject.  In short, we can sustain the President 
only by holding that seizure of such strike-
bound industries is within his domain and 
beyond control by Congress.  Thus, this Court's 
first review of such seizures occurs under 
circumstances which leave presidential power 
most vulnerable to attack and in the least 
favorable of possible constitutional postures.  

[In a lengthy analysis, he then found no such 
constitutional authority.] 

 

[Justice Burton’s concurring opinion omitted.] 

 
[Justice Clark’s concurrence in the judgment 
omitted.] 
 

MR. CHIEF JUSTICE VINSON, with whom 
MR. JUSTICE REED and MR. JUSTICE 
MINTON join, dissenting. 

*** 
I. 

In passing upon the question of Presidential 
powers in this case, we must first consider the 
context in which those powers were exercised. 

Those who suggest that this is a case involving 
extraordinary powers should be mindful that 
these are extraordinary times.  A world not yet 
recovered from the devastation of World War II 
has been forced to face the threat of another and 
more terrifying global conflict. 

*** 

One is not here called upon even to consider the 
possibility of executive seizure of a farm, a 
corner grocery store or even a single industrial 
plant. Such considerations arise only when one 
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ignores the central fact of this case -- that the 
Nation's entire basic steel production would 
have shut down completely if there had been no 
Government seizure. Even ignoring for the 
moment whatever confidential information the 
President may possess as "the Nation's organ for 
foreign affairs," the uncontroverted affidavits in 
this record amply support the finding that "a 
work stoppage would immediately jeopardize 
and imperil our national defense." 

*** 
II.  

*** 

Admitting that the Government could seize the 
mills, plaintiffs claim that the implied power of 
eminent domain can be exercised only under an 
Act of Congress; under no circumstances, they 
say, can that power be exercised by the 
President unless he can point to an express 
provision in enabling legislation.  This was the 
view adopted by the District Judge when he 
granted the preliminary injunction. *** 

Under this view, the President is left powerless 
at the very moment when the need for action 
may be most pressing and when no one, other 
than he, is immediately capable of action.  
Under this view, he is left powerless because a 
power not expressly given to Congress is 
nevertheless found to rest exclusively with 
Congress. 

*** 

IV. 

*** 

Much of the argument in this case has been 
directed at straw men.  We do not now have 
before us the case of a President acting solely 
on the basis of his own notions of the public 

welfare.  Nor is there any question of unlimited 
executive power in this case.  The President 
himself closed the door to any such claim when 
he sent his Message to Congress stating his 
purpose to abide by any action of Congress, 
whether approving or disapproving his seizure 
action.  Here, the President immediately made 
sure that Congress was fully informed of the 
temporary action he had taken only to preserve 
the legislative programs from destruction until 
Congress could act. 

*** 
VI. 
 
*** 

The broad executive power granted by Article 
II to an officer on duty 365 days a year cannot, 
it is said, be invoked to avert disaster.  Instead, 
the President must confine himself to sending a 
message to Congress recommending action.  
Under this messenger-boy concept of the 
Office, the President cannot even act to preserve 
legislative programs from destruction so that 
Congress will have something left to act upon.  
There is no judicial finding that the executive 
action was unwarranted because there was in 
fact no basis for the President's finding of the 
existence of an emergency for, under this view, 
the gravity of the emergency and the immediacy 
of the threatened disaster are considered 
irrelevant as a matter of law. 

*** 

Accordingly, we would reverse the order of the 
District Court. 
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